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STATEMENT OF QUESTION PRESENTED 


The question is whether in a trial for the crime of robbery 


a trial judge must explain the legal effect of drunkenness in his jury 


charge, when evidence of drunkenness is present and such an instruction 


is requested? 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
SPENSER WOMACK 
Appellant, 
VS. No. 18,426 
UNITED STATES OF AMERICA 


Appellee. 


JURISDICTIONAL STATEMENT 
This is an appeal from a criminal judgment of the United States 
District Court for the District of Columbia finding the appellant guilty 


of the crime of robbery and sentencing him to imprisonment for a period 


é 
of two to six years, as filed on 15 November 1963 in Criminal Number 


711-63. U.S. Code, Title 28, Section 1291. 


STATEMENT OF CASE 
Appellant was convicted of robbery by jury trial below. Several 
sources of the trial testimony indicated drunkenness of the defendant. 
An instruction relating to the effect of intoxication upon the elements 
of the crime charged was requested by the defense and denied by the Court. 


(Tr. 107, 108). 


STATUTE INVOLVED 
"Whoever by force or violence whether against resistance or by 
sudden or stealthy seizure or snatching, or by putting in fear, shall 
take from the person or immediate actual possession of another anything 
of value is guilty of robbery, ... ." D.C. Code, 1951 Ed., Title 22, 


Section 2901. 


STATEMENT OF POINT 


The trial court erred in refusing to instruct the jury as to 
| 


the specific intent required by the crime of robbery and the relation 


of intoxication thereto. 


I 


Robbery requires a specific intent which may be negated by 
| 


drunkenness. 
II ! 


There was sufficient evidence of intoxication below to! have 
| 


required an instruction thereon. 
ARGUMENT 


I | 


"The . . . question is whether the trial court should 


have instructed the jury to return a verdict of not guilty if 
it found that appellant was so intoxicated as to be incapable 


of forming the intent to rob. The appellant asked for such an 


instruction, but the trial court denied it. 

“Drunkenness is not per se an excuse for _ but 
nevertheless it may in many instances be relevant to the issue 
of intent. One class of cases where drunkenness may be relevant 
on the issue of intent is the category of crimes where specific 
intent is required. Robbery falls into this category, and a 
defendant accused of robbery is entitled to an instruction on 


drunkenness as bearing on intent if the evidentiary groundwork 


has been adequately laid. Such an instruction is necessary, 
| 


2- 


however, only if sufficient evidence on the intoxication issue 
has been introduced so that a reasonable man could possibly 
entertain a doubt therefrom that the accused was able to form 
the necessary intent. The record before us does not reveal 
such 2 case. Drunkenness, while efficient to reduce or remove 
inhibitions does not readily negate intent." Heideman v. U. S., 


204 U. S. App. D. C. 128, 131; 172 F (2) 884 (1958). 


The judicial development of this law in the District of Columbia 
ean be traced through Edwards vs. U.S., 84 U. S. App. D. C. 310, 172 F (2) 
943 (1949), Proctor vs. U. S., 85 U. S. App. D. C. 341, 177 F (2) 656 (1950), 
Sabens vs. U. S., 40 App. D. C. 440 (1913), Ryan vs. U.S., 26 App. D. C. 74 
{1905}, Harris vs. U.'S., 8 App. D. C. 20 (1896) and U. S. vs. Bowen, 4D. C. 


604, Fed. Case #14,629 (1835). 


Ir 
All the witnesses below testified as to drinking or apparent in- 
toxication of the defendant. The government's case in chief seems to have 
relied heavily upon evidence of drunkenness. Complainant's direct testi- 


mony explained how another had hailed his taxicab for the defendant, who 


"looked like he was kind of drunk and staggering.” (Tr. 15) He further 


¢ 


described how he felt his passenger was so drunk that he had better get 
the price of fare in advance. (id.) 

On cross-examination the cab driver coupled his staggering 
description of defendant with an odor of alcohol. (Tr. 27) The witness 
“then testified that he didn't know whether he could have "handled" the 


defendant, since he had never "handled” a drunk before. 


| 
With his second witness, the prosecutor brought out that the 
defendant brought one-half pint of gin with him to commence what developed 
into a two or three-hour gin drinking bout. The witness's wife drank 
some too, and, it became necessary to send for more of the cael this time 
a full pint. (Tr. 40, 41). The testimony then suggests that the defendant 
was feeling "pretty good" by this time. So good in fact that defendant 
began to force money upon the witness! (Tr. 42) When this govhibaie 
witness was cross-examined as to the degree of defendant's intoxication, 
he euphemistically answered, "He was pretty well high, he and a” (Tr. 44) 
When then asked whether he could have "handled" the defendant by this time 
he assured, "I know I could have." (id.) | 
Both of the police officers testified as to continued Lee neate 

of intoxication when they first say the defendant, Spovoeiaeshy two hours 

after the alleged crime. When asked by the prosecutor whether the defendant 

was "physically able to stand," Officer Jones said only that sland “walking 
under his own power." (Tr. 54 and 68) | 

The majority writer in the coatrolling Heideman case, supra, pointed 

out circumstantial evidence to show how slightly drink had affected that 

defendant's mind. In this case all circumstances buttress the direct evi- 

dence of drunkenness. The first circumstance is the lack of motive. The 
. defendant did not have a compelling need for the hacker's facings one 

dollar bills. The defendant was amply funded; he not only had poney to 

quench his thirst for gin, but also money to advance to a friend. The 


defendant could not have had need for the driver's identification photo- 


graph and insurance sticker. 


All agree that this alleged "robbery" was committed by! a staggering 
| 


"bandit" who did not think to lure his prey to a desolate location or hurry 


| 


Bhs 


his departure from the scene. Complainant said he watched the detondant 
and female associate "fool around" and "fool around” on the corner where 
he discharged them for two or three minutes. After finding a place to park 
his cab, the complainant actually walked back to watch the defendant "fool 
around" and "fool around" for five more minutes. (Tr. 17) 

A plan to rob doesn't logically coincide with advance payment 
of fare as the defendant did in this case. (Tr. 26) Careful review of 
the testimony shows that the weapon was used to force the cab driver to 
make a certain type of turn on l6th Street before discharging his passengers. 


| 


(Tr. 16) 


Also of significance are the facts that another party hailed the 


cab from a location where the defendant was known; the female companion 
does not fit in with any apparent plan of robbery; and, the destination 


given the driver was the defendant's true address. 


CONCLUSION 
Robbery requires specific elements of intent which intoxication 
may inhibit. There was sufficient evidence of drunkenness in this case 
to require submission of that issue to jury determination as vas requested 


by defense counsel below. (Tr. 107) 
| 


Respectfully submitted, 


| 


Wm. Edison Owen H 
Attorney for Appellant 
(Appointed by this Court) 


14 May 1964 
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QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented: 

Is reversible error disclosed in the refusal of the trial 
court to grant an instruction on intoxication where there 
is insufficient evidence to support the requested instruc- 
tion? 


Counterstatement of the case. 


Evidence Presented by the Government. 
Evidence Presented by Appellant. 


Statute involved 
Summary of argument. 
Argument: 


The trial court’s refusal to grant appellant’s requested 
instruction on intoxication was not reversible error. 


Conclusion. 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,426 


SPENCER WOMACK, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an indictment filed August 18, 1968, appellant was 
charged in one count with the crime of robbery (22 D.C. 
Code § 2901). Trial by jury commenced on October 7, 
1968, and resulted in a verdict of guilty as indicted (Tr. 
185). On November 15, 1968, appellant was sentenced to 
a term of imprisonment of two (2) to six (6) years 
(Criminal Case No. 711-63). From the judgment and 
conviction entered below appellant has perfected this ap- 


(1) 


2 
« 


Evidence Presented by the Government 


On July 27, 1963, James S. Christian, a part-time taxi- 
cab driver, was operating his taxi in the vicinity of the 
400 block of M Street, Northwest, at approximately 9:15 
p.m. (Tr. 14). A person, later identified as Ethel Wil- 
kins (Tr. 15, 43) hailed Mr. Christian’s taxi. Mrs. Wil- 
kins did not want the taxi for herself, but had hailed it 
for two people who shortly thereafter emerged from a 
house (Tr. 15). The two passengers were identified as 
appellant and his female companion, Mary Lou Thomp- 
son (Tr. 18, 35). Appellant told the driver, Christian, to 
drive them to 16th and U Streets. The driver asked and 
received his fare in advance because appellant appeared 
to be drunk, although he could not say how drunk he was 
(Tr. 27). Upon arriving at the destination, appellant re- 
fused to leave the taxi (Tr. 16). According to the driver, 
appellant then held a knife to the back of his neck and 
forced him to turn into an alley (Tr. 16). Unable to 
enter the alley, the driver was then told to park on the 
corner of 16th Street, where appellant placed the knife 
against the driver’s throat and removed some money 
from his shirt pocket and removed the driver’s I.D., 
licénse, hacker’s license, insurance papers and sunglasses 
(Tr. 16). After appellant placed the money ($14) in the 
purse of his female companion, they departed from the 
taxi (Tr. 16). The driver, Christian, immediately called 
the police. Police officers Crockett and Burwell responded 
to the scene, and accompanied by the driver proceeded to 
a house located at 459 M Street, Northwest, where ap- 
pellant and his companion first entered the taxi (Tr. 18, 
19). After conversing with the residents, Mr. King Wil- 
kins and his wife, Ethel Wilkins, they drove to an apart- 
ment house near 16th and U Streets, where appellant had 
alighted from the taxi. The police officers, specifically 
looking for appellant, went to a basement apartment bear- 
ing his name (Tr. 50). A woman who opened the door 
was immediately identified by the driver as appellant’s 
female companion (Tr. 18, 60). The woman permitted 
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the officers to enter the apartment (Tr. 50). Appellant 
was found in the bedroom, lying on the bed fully dressed 
and was identified by the driver as the person who had 
just robbed him (Tr. 18-19, 50, 51). After denying any 
participation in the crime, appellant was searched and a 
knife was removed from his back pocket (Tr. 66). The 
knife was identified by the driver as the same one used 
in the robbery by the shape of the blade (Tr. 21, 52, 66). 
Other items taken from appellant’s person included a 
hacker’s identification card, an insurance receipt and a 
registration card for the taxi owned by James S. Chris- 
tian (Tr. 53, 66). 

When asked where he had obtained these items, appel- 
lant responded “that he had known of instances where 
people had planted things on people” (Tr. 53). The offi- 
cers stated that appellant appeared to them to have been 
drinking but did not appear to be drunk. He answered 
their questions intelligently and was not staggering (Tr. 
54). 
Mr. King Wilkins, called by the Government, testified 
that appellant and his girl friend came to visit him during 
the afternoon of July 27, 1963. That appellant brought 
along one half pint of gin which was consumed shortly 
thereafter by appellant and Mr. and Mrs. Wilkins (Tr. 
41). The same three people subsequently consumed an 
additional pint of gin (Tr. 42). Wilkins described ap- 
pellant’s condition as “pretty well high” and that when he 
left the house “[h]e staggered a little bit.’ (Tr. 44). 


Evidence Presented by Appellant 


Appellant testified on his own behalf. He stated that on 
July 27, 1968, he visited Mr. King Wilkins at his house 
at approximately 4:30 p.m., accompanied by “Mary Lou, 
my old lady” (Tr. 79). He stayed with Mr. Wilkins un- 
til approximately 8:40 p.m., at which time Ethel Wilkins 
left the house to hail a taxi for him (Tr. 81). He identi- 
fied the complaining witness, James Christian, as the 
driver of the taxicab that he entered on July 27, 1968 
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(Tr. 82). Appellant denied that he robbed the driver 
of the taxi and denied having a knife in his pocket (Tr. 
$4). He stated that the knife was resting on a night 
table in his bedroom because he had had occasion to use it 
three weeks prior to the crime to cut some wire (Tr. 91- 
93). On cross examination appellant denied recognizing 
the taxicab driver (Tr. 99). 

The only testimony by appellant relating to his sobriety 
on July 27, 1963, was the statement that when he went 
to visit Mr. Wilkins he was carrying one half pint of gin 
(Tr. 79) and that while there he had “a couple of drinks” 
(Tr. 80, 81). He did not state that he was drunk or even 
mildly intoxicated, nor did he testify that he did not re- 
member what happened immediately prior to or subse- 
quent to the robbery. Indeed, he described in detail his 
conversation with Mr. Wilkins (Tr. 81-82), his conver- 
sation with the taxicab driver (Tr. 82-83), the route taken 
to 16th and U Streets (Tr. 83), the events that transpired 
after he left the taxi (Tr. 84-86), and the conversation 
with the police officers at the time of his arrest (Tr. 88- 
95). 

At the conclusion of the case, defense counsel stated to 
the court (Tr. 107): 


Mr. Jones: Your honor, it may well be that based 
upon the evidence in this case the jury might find 
that the defendant had too much to drink that he 
could not form the necessary intent. 

The Court: That wasn’t your defense. 

Mr. Jones: Correct, Your honor, but I have pre- 
pared an instruction. 

The Court: Denied. 


The sole assignment of error is that the trial court erred 
in failing to instruct the jury on the defense of intoxi- 
cation. 


5 
STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 

Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


The trial court’s refusal to grant appellant’s requested 
instruction on intoxication does not constitute reversible 
error. The evidence of the government’s witnesses tended 
to show that appellant had been drinking prior to the 
commission of the crime. Two police officers who 
appellant shortly after the crime was committed stated 
that appellant appeared to have been drinking but that he 
was not drunk. Appellant testified that he did not commit 
the offense and that he had only consumed “a couple of 
drinks” prior to his encounter with the complaining wit- 
ness. He did not testify that he was drunk or incapable 
of forming a felonious intent to steal. To the contrary, 
he narrated a well connected account of his movements 
and conversations prior to, during, and subsequent to the 
commission of the crime for which he stands convicted. 


ARGUMENT 
The trial court’s refusal to grant appellant’s requested 
instruction on intoxication was not reversible error. 
(See Tr. 78-95, 107) 


The sole assignment of error is the refusal of the trial 
court to grant appellant’s requested instruction on intoxi- 
cation. At the outset, we note that this Court has ruled 
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that voluntary intoxication is no defense to a criminal 
act unless specific intent is an element of the offense. 
Heideman v. United States, 104 U.S. App. D.C. 128, 259 
F.2d 943, cert. denied, 359 U.S. 959 (1958) ; Edwards v. 
United States, 84 US. App. D.C. 310, 172 F.2d 884 
(1949) ; Proctor v. United States, 85 U.S. App. D.C. 341, 
177 F.2d 656 (1949); Bishop v. United States, 71 US. 
App. D.C. 182, 107 F.2d 297 (1939). Notwithstanding 
that robbery is a specific intent crime,’ evidence of mere 
drunkenness does not prove that the accused was in- 
capable of forming the requisite intent to steal. See Ryan 
vy. United States, 26 App. D.C. 74, 81 (1905). It is not 
disputed that the record indicates that appellant had been 
drinking sometime prior to the commission of the offense, 
but the trial court is required to give an instruction on 
intoxication “only if sufficient evidence on the intoxica- 
tion issue has been introduced so that a reasonable man 
could possibly entertain a doubt therefrom that the ac- 
cused was able to form the necessary intent.” Heideman 
v. United States, supra, at 94. Similarly this Court has 
held: 


That the accused may have been drunk, in the ordi- 
nary sense of the word, is not sufficient. He must 
have been so drunk as to be incapable of conscious- 
ness that he is committing a crime, * * *. Ryan v. 
United States, supra at 81. 


See also People v. Miller, 22 Cal. Rept. 465, 372 P.2d 297 
(1962). The record does not indicate how much alcohol 
appellant consumed, or how long prior to the commission 
of the crime that he stopped drinking. It appears that 
appellant and his two drinking companions consumed a 
certain quantity of alcohol and according to appellant his 
total consumption was “a couple of drinks” (Tr. 80).? 


1 Heideman v7. United States, supra. 


2Jt is well known that the chief effect of alcohol is to remove 
inhibitions, and that a drunken offender intends his criminal acts 
in much the same way as does the sober man. Intoxication a3 a 
Criminal Defense, 55 Col. Law Rev. 1210, 1211, n. 1, n. 6 (1955). 
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Viewing the evidence by the above standards we submit 
that there was insufficient evidentiary groundwork to 
justify the trial court granting appellant’s instruction. 
Intoxication is an affirmative defense and the burden of 
establishing the defense devolves upon the accused to 
show that he was in such a state of intoxication as to be 
incapable of conceiving any intent. State v. Quigley, 135 
Me. 435, 199 Atl. 269 (1938) ; Commonwealth v. Iacobino, 
$19 Pa. 65, 178 Atl. 823 (1935). 

The evidence that appellant had been drinking prior to 
the commission of the crime was primarily introduced 
through the direct examination of the government’s wit- 
nesses. Appellant, in his brief, has selected isolated por- 
tions of the government’s testimony in an attempt to 
create a defense of confession and avoidance that was not 
urged during trial.* Indeed, appellant’s defense, main- 
tained consistently throughout the trial,‘ was that he did 
not commit the offense. Appellant’s opening statement, 
informed the jury, that appellant was innocent of the 
charge and that he did not commit the crime (Tr. 18). 
Appellant took the stand and testified that he did not 
commit the crime (Tr. 99). He told a well connected 
story disclosing that he remembered and understood in 
detail everything that happened.® He remembered the 
time and place where he first entered the taxi; the con- 
versation with the complaining witness during the ride; 
the exact route taken by the driver; a conversation with 
his friends after he left the taxi, and all the details sur- 
rownding the arrival of the police officers and his subse- 
quent arrest. (Tr. 78-95). He now contends that he was 


3 The first and only time that appellant suggested a possible de- 
fense of intoxication was immediately prior to closing arguments 
(Tr, 107). 


« Appellant’s trial counsel conceded that he had not relied upon the 
defense of intoxication (Tr. 107). 


5 All the evidence tended to show that appellant was not too drunk 
to know what he was doing or to entertain the intent to rob. See 
Alder v. Commonwealth, 277 Ky. 186, 125 S.W. 2d 986 (19389). 
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so drunk that “a reasonable man could possibly entertain 
a doubt [from the evidence, that he was] able to form 
the necessary intent [to commit the robbery]”. Heideman 
v. United States, supra. Contrary to appellant’s assertion 
2 review of the entire record discloses no evidentiary 
basis for instructing the jury on intoxication. The only 
evidence offered by appellant with respect to his sobriety 
was that “he had a couple of drinks” while visiting his 
friend, Mr. Wilkins (Tr. 80, 81). However, the mere fact 
that appellant may have “had a couple of drinks” prior to 
the commission of the crime does not establish that he 
was intoxicated or require the giving of a requested in- 
struction thereon. People v. Miller, supra. 

Appellant’s allegation of error must be weighed against 
the evidence presented at trial and the duty of a trial 
court to instruct the jury only on the law applicable to 
the facts that have been proven. Chaifetz v. United 
States, 109 U.S. App. D.C. 349, 288 F.2d 133, 186 (1960). 
In view of the complete lack of evidence to support ap- 
pellant’s affirmative defense of intoxication coupled with 
the fact that he consistently attempted to prove his inno- 
cence throughout the trial, we submit that the refusal of 
an instruction on capacity to form the intent to steal was 
not error. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
FRANK Q. NEBEKER, 
JOHN H. TREANOR, JR., 
ALAN Kay, 
Assistant United States Attorneys. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
SPENSER WOMACK 
Appellant, 
vs. No. 18,426 
UNITED STATES OF AMERICA 


Appellee. 


JURISDICTIONAL STATEMENT 
This is an appeal from a criminal judgment of the United States 
District Court for the District of Columbia finding the appellant guilty 


of the crime of robbery and sentencing him to imprisonment for a period 


t 
of two to six years, as filed on 15 November 1963 in Criminal Number 


Fl1-63. U. $. Code, Title 28, Section 1291. 


STATEMENT OF ‘CASE 
Appellant was convicted of robbery by jury trial below. Several 
sources of the trial testimony indicated drunkenness of the defendant. 
An instruction relating to the effect of intoxication upon the elements 
of the crime charged was requested by the defense and denied by the Court. 


(Tr. 107, 108). 


STATUTE _ INVOLVED 
‘Whoever by force or violence whether against resistance or by 
sudden or stealthy seizure or snatching, or by putting in fear, shall 
take from the person or immediate actual possession of another anything 
of value is guilty of robbery, ..- .» .” D.C. Code, 1951 Ed., Title 22, 


Section 2901. 


STATEMENT OF POINT 
The trial court erred in refusing to instruct the jury as to 
| 
the specific intent required by the crime of robbery and the relation 


of intoxication thereto. 


SUMMARY OF ARGUMENT 
I 
Robbery requires a specific intent which may be negated by 


drunkenness. 


IL 
There was sufficient evidence of intoxication below to have 


required an instruction thereon. 


ARGUMENT 


I H 
"The . . . question is whether the trial court should 
have instructed the jury to return a verdict of not guilty if 
it found that appellant was so intoxicated as to be incapable 


of forming the intent to rob. The appellant asked for such an 


instruction, but the trial court denied it. | 
"Drunkenness is not per se an excuse for crime but 
nevertheless it may in many instances be relevant to the issue 
of intent. One class of cases where drunkenness may| be relevant 
on the issue of intent is the category of crimes where specific 
intent is required. Robbery falls into this category, and a 
defendant accused of robbery is entitled to an instriction on 


| 
drunkenness as bearing on intent if the evidentiary groundwork 


has been adequately laid. Such an instruction is necessary, 


2- 


however, only if sufficient evidence on the intoxication issue 
has been introduced so that a reasonable man could possibly 
entertain a doubt therefrom that the accused was able to form 
the necessary intent. The record before us does not reveal 
such a case. Drunkenness, while efficient to reduce or remove 
inhibitions does not readily negate jatent."' Heideman v. U. S-, 


104 U. S. App. D. C. 128, 131; 172 F (2) 884 (1958). 


The judicial development of this law in the District of Columbia 
can be traced through Edwards vs- U.S., 84 U. S. App. D. C. 310, 172 F (2) 
943 (1949), Proctor vs. U-. S-, 85 U. S. App. D. C. 341, 177 F (2) 656 (1950), 
Sabens vs. U. S., 40 App. D. C. 440 (1913), Ryan vs- U.S., 26 App. D. C. 74 
(1905), Harris vs. U- S., 8 App. D. C. 20 (1896) and U. S. vs- Bowen, 4 D. C. 


604, Fed. Case #14,629 (1835). 


i 
All the witnesses below testified as to drinking or apparent in- 
toxication of the defendant. The government's case in chief seems to have 
relied heavily upon evidence of drunkenness. Complainant's direct testi- 
mony explained how another had hailed his taxicab for the defendant, who 


looked like he was kind of drunk and staggering.” (Tr. 15) He further 


described how he felt his passenger was So drunk that he had better get 


the price of fare in advance. (id.) 

On cross-examination the cab driver coupled his staggering 
description of defendant with an odor of alcohol. (Tr. 27) The witness 
“then testified that he didn't know whether he could have "handled" the 


defendant, since he had never "handled" a drunk before. 


With his second witness, the prosecutor brought out that the 
defendant brought one-half pint of gin with him to commence had lanvetoped 
into a two or three-hour gin drinking bout. The witness's wife arenk 
some too, and, it became necessary to send for more of the sane; this time 
a full pint. (Tr. 40, 41). The testimony then suggests that the defendant 
was feeling "pretty good" by this time. So good in fact that detendant 
began to force money upon the witness! (Tr. 42) When this government 
witness was cross-examined as to the degree of defendant's intoxication, 
he euphemistically answered, “He was pretty well high, he and 1. (Tr. 44) 
When then asked whether he could have "handled" the defendant by! this time 
he assured, "I know I could have." (id. ) 


Both of the police officers testified as to continued eeyacaes 


of intoxication when they first say the defendant, approximately two hours 

after the alleged crime. When asked by the prosecutor whether the defendant 

was "physically able to stand," Officer Jones said only that he was "walking 

under his own power." (Tr. 54 and 68) | 
The majority writer in the controlling Heideman case, supra, pointed 

out circumstantial evidence to show how slightly drink had affected that 

defendant's mind. In this case all circumstances buttress the direct evi- 

dence of drunkenness. The first circumstance is the lack of cotive. The 

. defendant did not have a compelling need for the hacker's fourteen one 

dollar bills. The defendant was amply funded; he not only had poney to 


quench his thirst for gin, but also money to advance to a friend. The 


defendant could not have had need for the driver's identification photo- 


graph and insurance sticker. 
All agree that this alleged "robbery" was committed by a a staggering 


"bandit" who did not think to lure his prey to a desolate location or hurry 


< xe 


his departure from the scene. Complainant said he watched the defendant 
and female associate "fool around” and "fool around" on the corner where 

he discharged them for two or three minutes. After finding a'place to park 
his cab, the complainant actually walked back to watch the datendant "fool 


around" and "fool around" for five more minutes. (Tr. 17) 


A plan to rob doesn't logically coincide with advance payment 


of fare as the defendant did in this case. (Tr. 26) Careful review of 


the testimony shows that the weapon was used to force the cab| driver to 
| 


make a certain type of turn on 16th Street before discharging his passengers. 


(Tr. 16) | 


Also of significance are the facts that another party hailed the 
cab from a location where the defendant was known; the female! companion 
does not fit in with any apparent plan of robbery; and, the destination 


given the driver was the defendant's true address. 


| 
CONCLUSION | 
Robbery requires specific elements of intent which intoxication 


may inhibit. There was sufficient evidence of drunkenness in| this case 


to require submission of that issue to jury determination as was requested 


by defense counsel below. (Tr. 107) 


Respectfully submitted, 


Wm. Edison Owen 


Attorney for Appellant 
(Appointed by this Court) 
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BRIEF FOR APPELLEE 


COUNTERSTATEMERT OF THE CASE 

By an indictment filed August 13, 1963, appellant was charged in one 
count with the crime of robbery (22 D.C. Code § 2901). Trial by jury commenced 
on October 7, 1963, and resulted in a verdict of guilty as indicted (Tr. 135). 
On November 15, 1963, appellant was sentenced to a term of imprisonment of two 
(2) to six (6) years (Criminal Case Ho- 711-63). From the judgment and con- 
viction entered below appellant has perfected this appeal. 

Evidence Presented by the Government 
On July 27, 1963, James S. Christian, a part-time taxicat driver, 


was operating his taxi in the vicinity of tne 400 block of M Street, Northwest, 


at approximlately 9:15 p.m. (fr. 1+). A person, later identified es Ethel 


<“ 


Wilicins (Tr. 15, 43) hailed Mr. Christian's text. Mrs. Wilkins did not want 
the taxi for herself, but bad hailed it for two people who shortly thercefter 


me 


emerged from a house (Tr. 15). The two passengers were identified as 

appellant and his female companion, Mery Lou Thompson (Tr. 18, 35)- Appellant 
told the driver, Christian, to drive then to 16th and U Streets. The driver 
asked and received his fare in advance because appellant appeared to be drunk, 
although he could not say how drunk he was (Tr. 27). Upon arriving at the des- 
tination, appellant refused to leave the taxi (Tr. 16). According to the driver, 
appellant then held @ knife to the back of his neck and foreed hin to tum into 
an alley (Tr. 16). Unable to enter the alley, the ariver vas then told to park 
on the corner of 16th Street, where appellant placed the knife against the 
driver's throat and removed some money from his shirt pocket and removed the 
driver's I.D., license, hacker's license, insurance papers and sunglasses (Tr. 
16). After appellant placed the money in ($14) the purse of his reuse com- 
panion, they departed from the taxi (fr. 16). The driver, christian, inmme- 
diately called the police. Police officers Crockett and Burwell responded 

and accompanied by the driver proceeded to a house located at 459 x Street, 
Northwest, where appellant and his companion first entered the taxt (Tr. 18, 
19). After conversing with the residents, Mr. King Wilkins and his wife, Ethel 
Wilkins, they drove to an apartment house near 16th and U Streets, bere appel- 
lant hed alighted from the taxi. The police officers, specifically looking for 
appellant, went to a basement apartment bearing his name (Tr. 50). A woman 

who opened the door wes immediately identified by the driver as appellaxt'c fe- 
male companion (Tr. 18, 60). ‘he women permitted the officers to enter the 
apartment (Tr. 50). Appellant was found in the bedroom, lying on the ved fuily 
dressed and was identified by the driver as the person who had just robbed hin 
(Tr. 18-19, 50, 51). After denying any participation in the crime, appellant 
was searched and a knife was removed from his back pocket (Tr. 66). The xnire 
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was identified by the driver as the same one used in the robbery by the shape 
of the blede (Tr. 21, 52, 66). Other items taken from appellant's person in- 
cluded a hacker's identification card, an insurance receipt and a registration 
card for the taxi owned by James S. Christian (Tr. 53, 66). 

when asked where he had obtained these items, appellant responded 
“that he had known of instances waere people hed planted things on people” 
(fr. 53). The officers stated that appellant appeared to them to have been 
érinking but dic not appear to be drunk. He answered their questions intelli- 
gently and was not staggering (Tr. 54). 

Mr. King Wilkins, called by the Government, testified that appellant 
ang his girl friené came to visit him during the afternoon of July 27, 1963. 
That eppellant brought along one half pint of gin which was consumed shortly 


thereafter by appellant and Mr. and Mrs. Wilkins (Tr. 41). The same three 


people subsequently consumec an additional pint of gin (Tr. 42). Wilkins des- 


cribed appellant’s condition as “pretty well high” and that when he le?t the 
house "{hle staggered a little bit.” (fr. hh), 
Evidence Presented By Appellant 

Appellant testified on his own behalf. He stated that on July 27, 
1963, he visited Mr. King Wilkins at his house at approximately 4:30 p.m., 
accompanied by "Mary Lou, my old ledy” (Tr. 79). He stayed with Mr. Willine 
until approximately 8:40 p.m., at which time Ethel Wilkins left the house to 
hail a taxi for him (Tr. 81). He identified the complaining witness, James 
Christian, as the driver of the taxicab that he entered on July 27, 1953 
(tr. 82). Appellant denied that he rotbed the driver of the taxi and denied 
having a knife in ais pocket (fr. 84). He etated that the knife was resting 
on @ night table in his bedroom because he had had occasion to use it three 
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weeks prior to the crime to cut some wire (Tr. 91-93). On cross examination 


appellant denied recognizing the taxicab driver (Tr. 99). 

The only testimony by appellant relating to his sobriety on July 27, 
1963, was the statement that when he went to visit Mr. Wilkins ue was carrying 
one half pint of gin (Tr. 79) and that while there he had "a2 couple of drinks” 
(tr. 60, 81). He did not state that he was drunk or even mildly intoxicated, 
nor did he testify that he did not remember what happened imediately prior to 
or subsequent to the robbery. Indeed, he described in detail his conversation 
with Mr. Wilkins (Tr. 81-82), his conversation with the taxicab ariver (fr. 62- 
83, the route texen to 16th and U Streets (Tr. 83) and the events that trans- 
pired after he left the taxi (Tr. 84-86), and the conversation with the police 
officers at the time of his arrest (Tr. 88-95). | 


At the conclusion of the case, defense counsel stated to the court 


(Tr. 107): 


Mr. Jones: Your honor, it may well be that based upon the evidence 
in this case the jury might find that the defendant had 
too mich to arink that he could not form the necessary 

tens. 


| 
The Court: That wasn't your defense. | 
| 


Mr. Jones: Correct, Your honor, but I have prepared an instruction. 
The Court: Denied. ! 
The sole assignment of error is that the trial court erred in failing to 
| 


instruct the jury on the defense of intoxication. 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2901, provides: 


Whoever by force or violence, whether against resistance 
or by sndden or stealthy seizure or snatching, or by putting 
in fear, shal? take from the person or immediate actual 
possession of enother anything of value, is guilty of robbery, 
and ary person convicted thereof shell suffer imprisomment for 
not less than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


The triel court's refusal to grant appellant's requested instruction 
on intoxication does not constitute reversible error. The evidence of the 
govermment's witnesses tended to show that appellant had been drinking prior 
to the commission of the crime. Two police officers who arrested appellant 
shortly after the crime wes committed stated that appellant appeared to have 
been drinking but that he was not drunk. Appellant testified that he did not 
commit the offense anc thet he had only consumed "a couple of drinks" prior to 
his encounter with tae compleining witness. He did not testify that he was 
drunk or incapable of forming a felonious intent to steal. To the contrary, 
he narrated a well connected account of his movements and conversations prior 
to, during, and subsequent to the commission of the crime for which he stands 


convicted. 


ARGUMENT 
The trial court's refusal to grant appellant's 
requested instruction on intoxication was not | 
reversible error. 


(See Tr. 78-95, 107) 


The sole assignment of error is the refusal of the trial court to 


grant appellant's requested instruction on intoxication. At the outset, we 
note that this Court has ruled taat volumtary intoxication is no defense toa 
criminal act unless specific intent is an element of the offense. Heideman ve 
United States, 104 U.S. App. D.C. 128, 259 F.2d 943, cert. denied, 359 U.S. 
959 (1958); Edwards v. United States, 84 U.S. App. D.C. 320, 172 F.2a 88h 
(1949); Proctor v. United States, 85 U.S. App. D.C. 341, 177 P.22 556 (1949) - 
Bishop v. United States, 71 U.S. App. D.C. 132, 107 F.2d 297 (2939). Rotwith- 
standing that robbery is a specific intent crime, evidence of mere runten- 
ness does not prove that the accused was incapable of forming the requisite 
intent to steal. See Ryan v. United States, 26 App. D.C. 74, 82 (1905). It 
is not disputed that the record indicates that appellant had been drinking 
sometime prior to tie commission of the offense, but the trial court is re- 
quired to give an instruction on intoxication "only if sufficient evidence on 
the intoxication issue has been introduced so that a reasonable man could possi- 
bly entertain e doubt therefrom that the accused was able to form the necessary 
intent." Heideman v. United States, supra, at 94. Similarly this Court has 
held: | 
| 

_)/ Heideman v. United States, supra. 
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That the accused may have been drunk, in the ordinary sense 

of the word, is not sufficient. He mst have been so drunk 

as to be incapable of consciousness that he is committing a 

crime, * * *. Ryan v. United States, supra at 81. : 
See also People v. Miller, 22 Cal. Rept. 465, 372 P.2a 297 (1962). The record 
@oes not indicate how mech alcohol appellant consumed, or how long prior to the 
commission of the crime thet he stopped drinking. It appears that appellant 
and his two drinking companions consumed a certain quantity of alcohol and 
according to appellant his totel consumption was "a couple of a@rinks” (Tr. 

&). 

Viewing the evidence by the above standards we submit that there was in- 
sufficient evidentiary groumdwork to justify the trial court granting appellant's 
instruction. Intoxication is an affirmative defense and the burden of estab- 
lishing the defense devolves upon the accused to show that he was in such a 


state of intoxication as to be incapable of conceiving any intent. State v. 


Quigley, 135 Me- 435, 199 Atl. 269 (1938); Commonwealth v. Iacobino, 319 Pa. 


65, 178 Atl. 823 (1935). 

The evidence that appellant had been drinking prior to the commission 
of the crime was primarily introduced through the direct examination of the 
government's witnesses. Appellant, in his brief, has selected isolated por- 
tions of the government's testimony in an attempt to create a defense of con- 


fession and avoidance that was not urged during t - Indeed, appellant's 


It 1s well known that the chief effect of alcohol is to remove inhibitions, 
and that a drmken offender intends his criminal acts in mich the same way as 
does the sober man. Intoxication as a Criminal Defense, 55 Col. Law Rev. 1210, 
1211, n.1, n.6 (1955). i=. 


_3/ The first and only time that appellant suggested a possible defense of in- 
foxication was immediately prior to closing arguments (Tr. 107). 
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defense, maintained Reealicuaceee throughout the trial, was that he aia not com- 
mit the offense. Appellant's opening statement, informed the jury, ‘that appel- 
lant was innocent of the charge and that he did not commit the crime (Tr. 13). 
Appellant took the stand and testified that he did not commit the rine (Tr. 99). 
He told a well connected story oe ‘shat he remembered and understood in 
detail everything that happened. He remembered the time and place vhere he first 
entered the taxi; the conversation with the complaining witness uring the ride; 
the exact route taken by the driver; a conversation with his friends after he 
left the taxi, and all the details surrounding the arrival of tne police officers 
and his subsequent arrest. (Tr. 78-95). He now contends that he was so Grunk 
that "a reasonable man could possibly entertain a doubt [from the evidence, that 
he was] able to form the necessary intent [to commit the robbery]. ‘Retgenan Vv. 
United States, supra. Contrary to appellant's assertion a review of the entire 
record discloses no evidentiary basis for instructing the jury on intoxication. 
The only evidence offered by appellant with respect to his sobriety was that 

"he had a couple of drinks" while visiting his friend, Mr. Wilkins (re. 80, 81). 
However, the mere fact that appellant may have "had a couple of @rinks" prior 

to the commission of the crime does not establish that he was intoxicated or 
require the giving of a requested instruction thereon. People v. Miller, supra. 


Appellant's allegation of error mst be weighed against the evidence 


presented at trial and the duty of a trial court to instruct the jury only on 


/ Appellant's trial counsel conceded that he had not relied upon the defense 
of intoxication (Tr. 107). 


All the evidence tended to show that appellant was not too nik to know 
waat he was doing or to entertain the intent to rob. See C th v. Alder, 
277 Ky. 136, 125 S.W. 2a 986 (1939). | 


be 


| 


| 
4 ‘the law applicable to the facts that have been proven. Chaifetz v. United 
| 
States, 109 U.S. App. D.C. 349, 288 F.2d 133, 136 (1960). In view of the com- 


« 


plete lack of evidence to support appellant's affirmative defense of intoxica- 
tion coupled with the fact that he consistently attempted to prove his inno- 


| 
cence throughout the trial, we suomit that the refusai of an instruction on 
| 
capacity to form the intent to steal was not error. 
| 


CONCLUSION 
| 
Wherefore, it is respectfully submitted that the judgment jof thi 


District Court should be affirmed. 
| 


/s/ DAVID C. ACHESON _ 
TAVID C. ACHESON 
United States Attorney 


| 
/s/ FRANK Q. NEREXER | 


faa Ge Q. NSEEKER 
Assistant United States Attorney 
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JOEL D. BLACKWELL 
Assistant United States Attorney 


[s/_ALAN KAY | 
ALAN KAY 
Assistant United States Attorney 
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